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POST COVID LITIGATION
A New Frontier

Privileged & Confidential

Verdicts are higher
Settlements are 

higher

Mistrust of corporate 
healthcare 

Jurors seem willing 
to entertain 

exorbitant “asks” 

Healthcare providers 
are the path to the 

corporate defendant



DOCUMENTATION & COMMUNICATION
The Basic Truths

Privileged & Confidential

60% - 70% of claims 
occur because of 

communication issues

Effective 
communication 

results in better care

Effective 
communication with 
patients can prevent 

lawsuits

Poor communication 
may leave patients 

angry and confused—
more likely to file suit

Good documentation 
improves your 

defense

Credibility is 
everything

Disparity makes 

Plaintiff’s job easier!

Hospital policies can 
be used against you if 

not followed



True or False? 

The Electronic Health Record is the same 
as the Medical Record

Privileged & Confidential

DOCUMENTATION 

& 

COMMUNICATION

Plaintiff Strategies

• Plaintiffs’ attorneys use what’s in the record – 
and what’s not – to make their case

• This includes:

• defensive, accusatory or incomplete charting

• inconsistent charting

• charting that does not reflect effective 
communication between practitioners

• charting using improper, out-of-date, or 
vague terminology

• notes created outside of the medical record

• charting that fails to document the 
techniques, maneuvers, interventions, 
communications and other actions taken by 
the team



True or False? 

The Electronic Health Record is the same 
as the Medical Record
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Electronic evidence comes 

from variety of sources

EMR

Social Media

Records and log books of phone calls, 
texts, emails, and pagers

Frequent use of 
extraneous digital data 
in lawsuits:

Audit trails

Transponder data

Key card use 

Parking garage records



ELECTRONIC DOCUMENTATION PROBLEMS
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• Limited space to document

• Multiple menu choices

• Multiple places could document

• Flow sheets

• Key stroke documentation

• Failure to add free text (narrative)

• Overuse of copy/paste – results in duplicative data

• Auto population – can result in erroneous data

• Late entries

• FHT strip electronic documentation



True or False? 

The Electronic Health Record is the same 
as the Medical Record
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DOCUMENTATION 

& 

COMMUNICATION

Defense Strategies

• Typical options for reconstructing the care at 
issue:

• Independent recollection

• Documentation

• Custom and practice

• What’s in the record, and what we develop 
outside the EMR, will be used to develop 
theories

• Good documentation in the EMR really helps to 
defend a lawsuit

• Effective communication reflected in the EMR 
helps us to defend a lawsuit

• Education of patient

• Communication among healthcare providers

• Informed consent of patient



True or False? 

The Electronic Health Record is the same 
as the Medical Record
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DOCUMENTATION 

& 

COMMUNICATION

Defense Questions

• Do we have the documentation in the 
EMR necessary to defend the care?

• Is the documentation – in or outside of 
the EMR – such that it will compromise 
the case?

• Will the client’s “electronic trail” create 
problems?
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OB Office Practice Case Study: 
Prenatal Care of High-risk Patient



FACTS OF THE CASE
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• 30 yo G1 P0

• 7/13/18 Began prenatal care at 10w2d

• 10/2/18 20w6d Second trimester ultrasound

• Pericardial effusion

• No signs of hydrops

• 10/10/18 Fetal echo done

• Small pericardial effusion

• Referred to MFM

• TORCH titer, Parvovirus, and Coxsackie IgG and 
IgM



FACTS OF THE CASE
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• 10/11/18 First visit with MFM

• TORCH: + for CMV IgG>10,000 and 
Parovirus IgG of 4.74

• 11/7/18 Repeat US--no changes of 
significance

• 11/27/18 Repeat echo done--no change in 
effusion

• Antenatal testing to begin at 32 weeks

• Serial growth US q4 weeks

• Recommendation:  deliver by EDD of 
2/6/19



FACTS OF THE CASE
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12/18/18 OB Visit--31w6d

• Reviewed antenatal testing

• Patient aware of management 
requirements for fetal concerns

• Antenatal testing beginning at 
32 weeks--ordered



FACTS OF THE CASE
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1/3/19 OB Visit--34w1d 

• Reviewed importance of keeping all appts

• Antenatal testing done--BPP (8/8) and NST (reactive)



FACTS OF THE CASE
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1/8/19   Antenatal Testing 

• BPP (8/8) and NST (reactive)

• Follow Up Growth Ultrasound

• Interval growth decelerated, consistent with IUGR 
(HC and AC <1%; overall 12%)

• Normal AFI and UA Doppler

• Repeat fetal echo--cardiac effusion stable

1/15/18 OB Visit

• Twice weekly antenatal testing ordered

• BPP (8/8) and NST (reactive)



FACTS OF THE CASE
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Next antenatal testing dates: 

1/22/18--no show

• Patient contacted by antenatal testing nurse re missed 
appt.

• No note other than "no show“

1/25/18--late for appointment

• Patient claims she was turned away

• Providers claim she would have been referred to OBT

• No note of any kind re this day



FACTS OF THE CASE
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1/29/18 

Patient To OB Triage

• 37w6d gestation

• Contractions

• No FHR detected

• Pitocin augmentation 

• NSVD of IUFD

• No autopsy done

• Placental abnormalities

• Small placenta

• Chorioamnionitis



WHAT HAPPENED?

• Lawsuit filed against MFMs, OB, and Antenatal testing RN

• Case boiled down to a "she said--she said"--key documentation 
missing

• Had to rely on alternative evidence re 1/25 because of 
documentation problems

• Limited independent recollection

• “Custom and practice" evidence

• Well-written policy and procedure would have helped!

• Post-incident policy change re documentation of "no show" 
visits

• Settled for an exceedingly modest amount!



True or False? 

The Electronic Health Record is the same 
as the Medical Record
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DOCUMENTATION 

LESSONS

• When key documentation is missing, we have 
to fill the void with other evidence

• Doing so puts your credibility front and center

• Unnecessary duplication of prior entries 
creates confusion

• The lack of a clear hospital policy can create 
confusion re proper handling
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Intrapartum Care Case Study



19:27

• Patient assessed and 

vital signs taken
– Temp: 98.0 F

– BP 130/81

– HR: 102

– Resp: 16

20

19:06

Patient presents for elective 

induction of labor

19:21

• Fetal monitor applied 
– Baseline 155 bpm 

– Minimal variability

– Deceleration to 120 BPM 

for 1.5 min

19:57

• RN assesses FHR Tracing 
– Baseline 155 bpm

– Minimal variability

20:01

Variable deceleration to 

60 BPM for 40 seconds

20:04

• Intrauterine resuscitation started by RN;
– IV fluids & position change

20:15

• Dr. paged and report given by RN; 

Orders received

• O2 given

20:25

Penicillin given for GBS positive

21:07

• Dr. paged and report given 

by RN. Orders received;
– Orders received for AROM

– Hospitalist to see patient

21:13

Acoustic simulation performed

21:22-21:43

• Dr. evaluates patient 
– FHR 160s, minimal 

variability 

– Cervical exam: 

dilatation 4 cm/

effacement 50%  

– Attempts AROM but 

head ballotable

– Scalp stimulation 

performed

– US performed

19:55

Admission orders given by Dr.

20:56

• FHR Tracing
– Baseline 160 bpm

– Minimal variability

– No decelerations

19:54

Labs drawn

19:00
•

19:15
•

19:30
•

19:45 20:00
•

20:15
•

20:30
•

20:45 21:00
•

21:15
•

21:30  

ADMISSION TIMELINE OF EVENTS



1926 - 1934



1952 - 2001



1957

FHR Eval: Baseline 155 bpm

Variability Minimal

Accelerations Absent

Decelerations Variable



2015

Obstetrician: Paged

Obstetrician: Responded to Page

Obstetrician: Reported Maternal Status

Obstetrician: Reported Fetal Status

report given to Dr. on fetal decels and minimal 

variability. 

Orders received.

Intervention: Oxygen On



2047 - 2055



2107

Obstetrician: Paged

Obstetrician: Responded to Page

Obstetrician: Reported Maternal Status

Obstetrician: Reported Fetal Status

Obstetrician: Orders Received

Orders received per Dr. for AROM and 

internalize



2122 - 2143

2122

Obstetrician: Paged

2130

Ultrasound: Performed at 

bedside

Exam: Dilation 4 cm

Examined By Physician:



2123 - 2131



2140

REPORT GIVEN TO DR. PER DR. ON 

FETAL STRIP. 

DR. COMING IN. 

ORDERS RECEIVED TO PREP PT. FOR 

PRIMARY C-SECTION



2143 - 2217 2143

Teaching: Plan Of Care Discussed

Teaching: Family Involvement

Teaching: Pre-Op

Teaching: Post-Op

Teaching: Cesarean

2150

Anesthesiologist: Notified

2152

Pediatrician: Report Given

NNICU NOTIFIED TO BE PRESENT 

FOR DELIVERY

Consent Signed: Cesarean Section

Consent Signed: Epidural Anesthesia



2143 - 2217 21:54  Pepcid 20 mg IV

21:59  Reglan 10 mg IV

22:00  Bicitra 30 ml PO

22:06  Cesarean Prep: Abdominal Prep

22:07 

FHR Eval: Baseline 165 bpm 

Variability Minimal 

Accelerations Absent /Decelerations 

Absent

22:17 

BP: 127 /82 mmHg

P: 92 bpm

T: 98.1 F

R: 16 /min



2226 - 2234



2226

Obstetrician: At Bedside

Teaching: Plan Of Care Discussed



2249

Comment: PT TRANSFERRED TO OR-B 
IN STABLE CONDITION VIA BED



FACTS OF THE CASE

Privileged & Confidential

• Incision at 2312

• Infant delivered at 2324

• Infant noted to have nuchal cord x3 tight and 
body cord

• Apgars 1,0,0, and 0

• Extensive resuscitation done – unsuccessful

• Infant pronounced



SHOULD THE INFANT HAVE 
BEEN DELIVERED SOONER? 

Plaintiff alleged:

• Failure to appreciate non-
reassuring FHR

• Failure to advise private OB of 
non-reassuring FHR tracing

• Failure to notify OB hospitalist of 
non-reassuring FHR tracing

• Failure to timely perform C-section

• Failure to utilize chain of 
command



WHAT WAS THE DECISION TO INCISION INTERVAL?
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• Was the decision made at 2140 when the OB 
hospitalist spoke to the private OB?

• Skin incision at 2312 means a 92-minute 
interval.

• Evidence to support this:
• 2140 nursing note that patient was to be 

prepared for C-section

• Immediate preparation of patient thereafter

• FHR was “non-reassuring” per Op Report and 
Anesthesia Record

• OB took patient to OR very shortly after arrival 
to hospital

• Nurse’s documentation of interval!

• Was the decision made at 2226 when private 
OB arrived at hospital and evaluated patient?

• Skin incision at 2312 means a 46-minute 
interval

• Evidence to support this:
• Private OB recalled that she told nurse during 

the 2140 conversation that she would evaluate 
the patient upon arrival

• Nurse recalled the same about the telephone 
conversation

• Tracing remained Category II and was stable

• Discussion of “plan of care” at 2226 prompted 
signing the C-section consent



FACTS OF THE CASE
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FACTS OF THE CASE
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40

ANESTHESIA RECORD

C-section
non-reassuring 
fetal heart rate



2251

Decision Time: 2140

Incision time: 2312

Decision to Incision: 92 
min



42

ADMISSION TIMELINE OF EVENTS

22:19

Dr. arrives on unit and 

reviews FHR Tracing

22:26

• Dr. at bedside and evaluates patient

• Dr. orders C-section

22:47

Patient transferred to 

Operating Room

23:12

• Incision made

• Membranes ruptured and 

thick meconium noted

• Infant noted in face 

presentation with head flexed

23:24

• Infant delivered
– Tight nuchal cord x3

– Body cord x1

– Umbilical cord stained with meconium

– HR 90 → 0 in 4 minutes

– Apgar’s 1, 0, 0 at 1, 5 10 minutes

– 59 minute resuscitation is performed 

and unsuccessful

21:40

• Drs discuss plan of care

• Dr. instructs nurse to prepare patient 

for possible C-section

• Dr. heads to hospital

21:43-22:17

• RN prepares patient for possible C-section
– Notifies anesthesia and NICU

– Obtains consent for C-section 

and anesthesia

– Performs abdominal prep

22:51

FHR: 150 BPM

23:00

FHR: 140s BPM
22:07

• FHR Tracing 
– Baseline 160 bpm

– Moderate variability

– No decelerations

22:40

Pre-op verification by Nurse

•
21:45 22:00

•
22:15

•
22:30

•
22:45 23:00

•
20:15

•
20:30

•
20:45 00:00

Dr. performs 

pre-anesthesia assessment



FHR IN THE DELIVERY ROOM

Privileged & Confidential

FHR in OR 150 bpm

 



WHAT WAS THE 
JURY’S VERDICT?



True or False? 

The Electronic Health Record is the same 
as the Medical Record
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DOCUMENTATION 

LESSONS

• Inadequate documentation of communications 
creates confusion

• Reconstruction of events years later is easier 
with clear documentation

• Independent recollection or custom and practice 
needs to fill the void

• Inaccurate documentation of times can 
complicate the defense

• Be careful how you label the C-section that is 
done

• “Primary” C-section 

• “Urgent” C-section

• “Emergent” C-section

• “C-section for non-reassuring FHR”



True or False? 

The Electronic Health Record is the same 
as the Medical Record
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IN-HOUSE

OB

     Nurses

   

Obstetricians                          Residents

   Midwives

In-House
OB



OB HOSPITALIST COVERAGE AGREEMENT
Sample Policy and Responsibilities
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• The primary responsibility of the Physician is to 
respond to and treat obstetrical emergencies!
• Respond (to nurses and OB Providers!)
• Evaluate the patient
• Treat the patient
• Deliver the patient as indicated

• Physician will evaluate high risk and low risk OB 
patients who are unassigned to a physician

• Physician will assist other physicians with 
emergency C-sections as needed

• Eyes and ears of attending in their absence



Privileged & Confidential

Healthcare Provider Frustration
Case Study



FACTS OF THE CASE
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• 8:00 AM – 34 y/o G5 P4 @ 37weeks presented to ED with complaints of

• Epigastric pain

• BP 155/88

• Patient admitted to L&D

• HELLP syndrome diagnosed

• MD ordered Pitocin IOL

• 3:12 PM - Infant delivered with Apgars 9, 9, 9

• 3:30 PM – Patient c/o headache and epigastric pain, Tylenol given

• 4:00 PM - Patient c/o headache and epigastric pain

• MD advised of platelet count @ 23, rising BPs, pain not relieved by Tylenol, Procardia 
ordered

• 4:30 PM – RN notified charge nurse and shift supervisor of patient’s status



FACTS OF THE CASE
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• 7:37 PM – MD at bedside, aware of BP 162/94, blurred vision and O2 
sat 92%

• Hydralazine ordered and given.  Mag sulfate was also infusing. 

• 8:00 PM – Patient denied headache, visual disturbance, SOB and 
epigastric pain.

• 9:00 PM – Patient with constant headache pain 5/10

• Patient’s BP persistently high, and rising

• Patient growing less alert and responsive

• Nurse’s concern regarding the patient continued to grow

• Staff nurse tells Charge Nurse of her concerns

• Nurse calls MD with concern about transferring patient to ICU



Privileged & Confidential



Privileged & Confidential



FACTS OF THE CASE
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• 10:00 PM – headache increasing and epigastric pain present

• 11:00 PM – patient holding her head and covering eyes

• 11:30 PM – OB ordered Protonix

• 11:40 pm – OB notified of BP 154/90, labs and constant 8/10 headache pain

• OB stated plan was to watch until morning

• 1:30 AM – OB made aware of patient’s continuing headache.  No further orders received. 

• 1:37 AM – RN notified Nursing Supervisor of patient’s condition, and that the primary MD 
had been notified

• 2:00 AM –RN takes her 30-minute break

• 2:10 AM – Relief RN found patient holding her head and difficult to arouse, disoriented and 
non-responsive

• 2:15 AM – OB paged, attempted to speak with patient on phone but could not



FACTS OF THE CASE
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• 2:31 AM – Rapid Response Team at bedside

• 2:39 AM – OB at bedside

• Patient still not responsive

• Patient intubated and transferred to ICU

• 3:10 AM – Heat CT confirmed a very large, acute parenchymal 
hematoma in much of the left parietal lobe, extending to left 
temporal lobe

• Platelet transfusion ordered, no platelets in the blook bank at the 
time

• 4:45 AM – Patient transferred to Medical Center for higher level of 
care



WHAT HAPPENED?

• Patient survived the intracranial hemorrhage

• Spastic quadriplegia

• Required 24-hour care for all activities of daily living

• Confined to hospital bed in home

• Feeding tube, trach, suction, O2, diapers

• Unable to move in any meaningful manner

• Unable to communicate

• Completely physically and cognitively disabled



WHAT HAPPENED?

• At deposition, MD claimed had not been advised of elevated BPs

• Documentation indicated otherwise!

• Unfortunately, documentation also clearly communicated RN’s 
frustration and displeasure

• RN used chain of command given concern of MD’s non-
responsiveness

• It was difficult for her to explain at deposition why she did not 
do more given the level of frustration/displeasure in her notes

• Charge Nurse and Nursing Supervisor did not escalate concerns 
beyond their levels

• Chain of Command Policy was not followed by the nurses

• Finger pointing persisted throughout the litigation

• Case had to be settled given the finger pointing, discrepancies 
between the OB and RN, and the magnitude of damages



LESSONS LEARNED

• Airing your frustration in the medical record is NEVER a 
good idea

• Expressly or implicitly accusing others of wrong-doing 
significantly compromises the defense of a case

• If your concerns regarding a patient are significant, you 
have a duty to use the chain of command

• Actions taken in activating the chain of command should 
be documented

• Disparity in the medical record or at deposition/trial can 
sink a case



STRATEGY TO IMPROVE DEFENSIBILITY

• Develop a culture of mutual respect

• Listen to your colleagues!

• They may have noticed something you missed

• They may have reasons you have not considered

• They may be doing the best they can under the 
circumstances

• Discuss the situation and work towards consensus – 
minimize disparity!

• Remember you are all on the same team

• Know and use your hospital’s Chain of Command Policy 
effectively



True or False? 

The Electronic Health Record is the same 
as the Medical Record
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KNOW YOUR 

INSTITUTIONAL POLICY

And Follow It

• Document who you spoke to

• Do not inject personal comments – keep 
it factual!

• Escalate up the chain of command as 
indicated



EMR – AUDIT TRAILS
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• Who was in the EMR – and when?

• Viewing

• Signing-in

• Documenting

• What time were entries made?

• What was added, when, and by whom?

• What was deleted or changed, when, and by whom?

• From what terminal and location? 
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• Who signed in/looked at the strip? 

• Who acknowledged the alert or alarm?

• From what location? 

• When was the acknowledgement done? 

FHR TRACINGS
What does the audit trail show?



True or False? 

The Electronic Health Record is the same 
as the Medical Record
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EMR 

CONSIDERATIONS

Cut & Paste Documentation

• Are you taking a short cut?

• Is what you’re “cutting and pasting” still 

accurate?

• Did you actually reevaluate the patient?

• The likelihood of “cut and paste” does not 

escape us when record reviewed

• The ease of electronic documentation 

should not be abused!



Drop Down/Menu Choices
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• What were the available choices?

• What was chosen/not chosen and why?

• Thought process revealed

• Better clarifies what assessment showed or didn’t show

• Can assist witness in explaining, justifying, and defending



ACCESS TO EMR 
SYSTEMS

• Plaintiff’s attorneys commonly demand an EMR 
inspection

• Courts have readily ordered them



True or False? 

The Electronic Health Record is the same 
as the Medical Record
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Personal Notes Outside the 

EMR– were they made and 

kept?

They Shouldn’t Be

• Personal notes usually follow adverse 

outcomes

• Fear/conflict/hostility prompts them

• Suggests immediately that something out of 

the ordinary happened

• Personal notes on your computer, cell 

phone, diary, journal or blog can be used as 

evidence



Privileged & Confidential

• Clarity is key

• Expand the cell as needed

• Do a narrative comment

• Use other screens specially made for comments

• Use FHR tracing to adjunct flow sheets

• Avoid inappropriate duplication of prior documentation

• Don’t perpetuate inaccuracies

• Make appropriate menu/drop down box choices

EMR - UNIQUE ISSUES
Strategies to Improve Defensibility



Privileged & Confidential

• Include all key information in your notes

• Avoid accusatory charting

• Avoid defensive charting

• Be consistent 

• Avoid disparity

• Avoid making personal notes

• NEVER alter a medical record

TRADITIONAL DOCUMENTION ISSUES
Strategies to Improve Defensibility



Questions? 

Questions?

Thank You!

MARILEE CLAUSING, Managing Partner
Hall Prangle LLC
mclausing@hallprangle.com
312.267.6340
www.hallprangle.com
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